
STATE OF NEW YORK
STATE TAX COI{MISSION

In the Matter

Decato  Bros .  ,  Inc .

of Lhe Petition

o f

ATT'IDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Highway Use Tax

under Art ic le 2I of  the Tax law

f o r  t h e  P e r i o d  7 / L / 7 1  -  3 / 3 1 / 7 5 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

30th day of January, 1981, he served the within not ice of Decision by mai l  upon

Decato  Bros . ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing  a  t rue

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

D e c a t o  B r o s . ,  f n c .
Heater Road
Lebanon, New Hampshire 03766

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before ne this

30th day of January, 1981.

properly addressed wrapper in a

exclusi-ve care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

,.J .---t



STATE OF NEId YORK
STATE TAX CO},TMISSION

In the Matter of the Petition

o f

D e c a t o  B r o s , ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Highway Use Tax

under Article 21 of the Tax Law

f o r  t h e  P e r i o d  7 / L / 7 L  -  3 / 3 1 / 7 5 .

AFFIDAVIT OF },IAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

30th day of January, 1981, he served the within not ice of Decision by mai l  upon

R. Peter Decato the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr.  R.  Peter  Decato
Decato and Cirone
23 Bank St .
Lebanon, NH 03766

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said hrrapper is the last

known address of the representat ive of the pet i t ioner. -)

Sworn to before me this

30th day of January, 1981.

I
t



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  30 ,  1981

D e c a t o  B r o s . ,  f n c .
Heater Road
Lebanon, New Hampshire 03766

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) SfO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 18 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 30 days from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
R.  Peter  Decato
Decato and Cirone
23 Bank St .
Lebanon, NH 03766
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

DECATO BROS., INC.

for Revision or for Refund of Highway
Taxes under Art ic le 21 of the Tax Law
Period JuIy 1, L977 through March 31,

DECISION

Use
for the
1975  .

Pet i t ioner ,  Decato  Bros . ,  Inc . ,  Heater  Road,  Lebanon,  New Hampsh i re

03766, f i led a pet i t ion for a revision or for refund of highway use taxes

under Art ic le 21 of the Tax Law for the period July 1, 1971 through March 31,

1975 (Fi le No. 14922).

A formal hearing was held before Louis M. Klein, Hearing Off icer,  at  the

off ices of the state Tax commission, State Campus, Bui lding No. 9, Room 107,

A1bany, New York on August 10, L977 at 1:15 P.M. Pet i t ioner appeared by

Decato  and C i rone,  Esqs .  (Peter  Decato ,  Esq. ,  o f  Counse l ) .  The Aud i t  D iv is ion

appeared by  Peter  Cro t ty ,  Esq.  (A lexander  Weiss ,  Esq. ,  o f  Counse l ) .

ISSUE

Whether the Audit  Divis ionts appl icat ion of higher tax rates to pet i t ionerts

reported laden miles was proper.

FINDINGS OF FACT

1.  Pet i t ioner ,  Decato  Bros . ,  fnc . ,  f i l ed  month ly  t ruch  mi leage tax

returns for the period July 1, \977 through March 31, 1975.

2. Fol lowing an audit  of  the pet i t ioner 's books and records, the Audit

Divis ion on August 5, 1976 issued an Assessment for Unpaid Truck Mi leage Tax

f o r  t a x e s  d u e  o f  $ 5 , 8 9 4 . 6 3 ,  p l u s  i n t e r e s t  o f  $ 5 2 1 . 3 6 ,  f o r  a  t o t a l  o f  $ 6 , 4 1 5 . 9 9 .

A pet i t ion protest ing this assessment was t imely f i1ed.
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3. Pet i t ioner owns 106 trai lers and 48 tractors and also leases approxi-

mately 2O other vehicles to haul lumber and bui lding rnater ials to 28 States

and 5 Canadian provinces. 0n return tr ips, the pet i t ioner occasionalty hauls

s tee l  under  another  car r ie r ' s  r igh ts .  A11 mi les  t rave led  in  New York  S ta te  by

pet i t ioner 's  owned or  leased veh ic les  a re  repor ted  by  the  pe t i t ioner .

4. In order to simpl i fy i ts record keeping, the pet i t ioner elected to

compute its tax on the basis of the combined maximum gross weight (MGI,/) of its

heaviest t ractor and i ts heaviest t rai ler.  This reported MGI^/ was 73r000

pounds for the ent ire audit  per iod.

5. On audit ,  the Audit  Divis ion analyzed pet i t ioner 's weight information

records. Through this review i t  was determined that pet i t ionerrs heaviest

combined tractor and trai ler exceeded the reported MGI, i  of  731000 pounds as

f o l l o w s :

1 9 7 7  -  7  5 , 5 5 0
1 9 7 2  -  7 7 . 5 5 0
1973 -  7A,OOO
1 9 7 4  -  7 8 , 0 0 0
7 9 7 5  -  7 8 , 0 0 0

The heavier combined weights increased the tax rate per mi le traveled and was

the  so le  bas is  fo r  the  assessment .

6. The pet i t ioner offered no evidence that the weights determined by the

Audit  Divis ion were inaccurate.

CONCIUSIONS OF tAW

A. That  the maximum gross weight  of  a motor  vehic le is  the unloaded

weight  of  the vehic le p lus the maximum load,  exc luding the weight  of  the

dr iver  and h is  helper ,  to  be carr ied or  hauled by i t  on New York publ ic  h ighways

The maximum gross weight  as set  for th in  any appl icat ion is  subject  to  audi t

and approval  by the Tax Commission (20 NYCRR 472.1 (b)) .
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B. That al though the tax is based on maximun gross weight as set forth

in the permit ,  nevertheless i f  the actual weight of the loaded motor vehicle

is i -n excess of that set forth in the permit ,  the tax must be corrputed at the

ra te  app l i cab le  to  the  ac tua l  we igh t .  (20  NYCRR 481.4(e) )

C. Neither the Truck Mi leage Tax Law nor the Regulat ions contain any

provision for the method Lhat pet i t ioner used in report ing i ts taxes.

D. That since i t  was the pet i t ioner 's own elect ion to report  mi leage

ut i l iz ing i ts heaviest t ractor and trai ler,  then pet i t ioner is responsible for

the consequenceg of such report ing.

E.  That  the  pe t i t ion  o f  Decato  Bros . ,  Inc .  i s  den ied  and the  Assessment

of Unpaid Truck Mi leage Tax is sustained together with such addit ional interest

as may be lawful ly owing.

DATED: Albany, New York

JAN 5 O 19BI
STATE TAX COMMISSION


